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Comment 

 

Wirecard – Facts first 

 

The Wirecard case will have regulatory consequences - that is good. But first we would like to know the 
facts, and all of them. 

 

Questions on the role of the supervisory 
authority … 

The interested public, the players on the 
international financial markets, the supervisory 
authorities and ministries of finance are rubbing 
their eyes in disbelief: How was such accounting 
fraud possible in a company part of the DAX? 
Was the ban on short selling Wirecard shares, 
which the German supervisory authority BaFin, 
supported by the European Securities and 
Markets Authority ESMA, issued in February 
2019, really justified on the basis of the 
information available at the time? Was it 
sufficient that BaFin apparently simultaneously 
commissioned the German Financial Reporting 
Enforcement Panel to clarify the allegations of 
fraud against Wirecard made by whistleblowers 
and reported by the Financial Times? Did BaFin, 
which was supervising a Wirecard bank 
subsidiary, access to obtain comprehensive 
information about the entire group or was this 
access legally restricted? Has the German two-
tiered supervision over the accounting of listed 
companies failed? 

… and already regulatory responses 

While the public is still looking for answers to 
these and other questions, proposals are already 
being made in all directions as to what should be 
done at the regulatory level to prevent such a 
mishap from happening again: Extending the 
powers of the German BaFin as capital markets 
supervisory authority or creating a European 
Capital Market Supervisory Authority along the 
lines of the US SEC. Better protection of 

whistleblowers at supervisory authorities. 
Cultural change in supervision by BaFin. 
Introduction of a register of lobbyists. Disclosure 
of all audits of companies by authorities. Regular 
rotation and increased liability of auditors and 
stricter supervision of them with selection and 
payment by a public authority instead of the 
audited companies. Stricter stock exchange 
requirements for the admission of securities to 
trading. Replacement of the existing two-tier 
supervision of accounting by an authority 
supervision in Germany. Introduction of a right 
for BaFin to "carry out special audits on a large 
scale at any time" for all listed companies. More 
"rights of BaFin to intervene when auditing 
balance sheets". Supervision of "large payment 
service providers" (German Federal Minister of 
Finance Olaf Scholz in the FAZ, July 5, 2020). 

The proposals come from all sides: the media, 
bankers, scholars and politicians. Fair enough. 
The discussion must be conducted. Regulatory 
reforms are often triggered by scandals. This is 
not always unproblematic, but it is 
understandable. Scandals often trigger reforms 
that are not directly related to the causes of the 
scandals. That too is acceptable though not 
exactly rationale. 

However, a rational regulatory process actually 
requires a thorough, professional and 
independent analysis of the causes of an actual or 
alleged scandal. There are hardly any votes in 
favour of this. The German Finance Minister 
Olaf Scholz plans to introduce a rapid regulation 
with proposals before the end of this year. True, 
he also demands a thorough analysis beforehand 
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of "exactly what went wrong in order to draw the 
right conclusions". However, he apparently 
wants to leave it to BaFin itself to clarify its 
possible omissions: "Now all private and public 
supervisory bodies, which are responsible in this 
case, must quickly identify the mistakes and 
figure out how to remedy them in future. This is 
the way I see the BaFin at the moment." 
(Interview FAZ, July 5, 2020). 

That is not convincing. The haste in clarifying the 
matter endangers thoroughness. Moreover, 
BaFin is not independent of the Federal Ministry 
of Finance. A review of the facts by the staff of 
BaFin itself would not be independent and would 
have limited value. Even a parliamentary 
investigation would probably be suspected of 
pursuing primarily political goals. The 
information in "Sachständen" of the Federal 
Ministry of Finance (last published on July 17, 
2020)) is welcome, but not sufficient and 
obviously not independent. Rather, a thorough 
and independent investigation would be 
necessary. Now Kay Scheller, the President of 
the German Federal Court of Audit, has 
announced in an interview that the Court will 
"examine the structure and risk management 
using Wirecard as an example and why BaFin has 
apparently not taken up the evidence" (Spiegel,, 
July 16, 2020). This step is important, but will 
require a great deal of time. 

Internal investigation by external 
experts 

Yet an independent investigation could as well be 
commissioned by the body under investigation 
(in this case the BaFin). However, this would 
require that it be conducted by external persons. 
Their freedom from any kind of conflict of 
interest, credibility, integrity and investigative 
expertise must be beyond doubt. The resources 
necessary for a good and rapid investigation 
would also have to be approved and available. 
Investigators should have access to all 
documents, emails, notes or information carriers 
of any kind using forensic methods. They must 
be able to interview persons in a fair proceeding. 

Such "internal" investigations by external experts 
have so far been known mainly to companies, 
which often conduct them in view of regulatory 
investigations. Internal investigations of this kind 
are not yet common practice in the 
administration and regulatory authorities. 
However, it would be incomprehensible if the 
authorities did not do for themselves what they 
are increasingly asking private companies to do 
or, as in the planned German "law on sanctions 
for associations”, promote by means of 
incentives. 

Facts first 

Errors in administrative activities or, as is 
possibly the case here with a supervisory 
authority, can always occur even in democratic 
states based on the rule of law, despite diligent 
work of the authorities. What is important is how 
the authorities deal with them. They should not 
panic, but develop a routine in the crisis. This 
includes a clean establishment of the facts by an 
independent investigation. Its mandate, 
governance, means, framework and of course the 
results would have to be publicly disclosed. The 
aim of the investigation would be to clarify who 
decided what, when, based on what information 
and analysis, and who knew about it. The 
legitimate desire for rapid results and the time 
needed for a thorough investigation would have 
to be carefully weighed up. 

Hence the call to the BaFin and the German 
government: give the public facts that have been 
properly established by an independent body in a 
state-of-the-art process. They should form the 
basis for regulatory reform proposals. Facts first 
- reforms later. Not the other way round. 
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